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B. Criminal Procedure Code, 1973 — Ss. 438 and 267 — Application for
anticipatory bail while in custody in relation to different offence — Until when
available and when stands extinguished — Law clarified ;

— Held, would be available only till accused is arrested by investigatin
officer on strength of PT warrant obtained from jurisdictional Magistr
whereafter his right to apply for antlclpatory bail would stand extlngulsh

granted anticipatory bail, while being in custody in different'
no longer be open to police officer to apply under S. 267 for

C. Criminal Procedure Code, 1973 — Ss. 438 and 43
— Grant of — Principles governing — Summarised

— Held, Court should not read a
it insist for some 1nﬂex1ble guldehnes

categorically while denying ]urlSdlCthIl to cou pwhere accus
Ss. 373(3) or 376-AB, or S. 376-DA, or S. 376-BB, Penal C
Code, 1860, Ss. 376(3), 376-AB, 3764

cannot be defeated
y law — Further held

such procedure should
non-arbitrariness on

i restg‘ing accused in relation to offence,
; £é11ce — Explained
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G. Criminal Procedure Code, 1973 — S. 46(1) — Arrest, how made —
Held, arrest involves actual touch or confinement of body of person sought
to be arrested — However, arrest can also be effected without actual touj
person sought to be arrested submits to custody by words or action *‘4

actinal confinement or
ry téﬁ his will — When
;nd connotes control

personal care and control of persongo whos:
charge to keep subject to order or dlreéiao i
not final absolute control of ownershlp

Ss. 46, 167 and 437 to 439

with in accordance with law
confers valuable rights on pe S

empowennh% Hi Qﬂ’ln‘t and Sess1ons Court to grant
d by Cenmﬂf Gp

gnce '(\if influential people who try to implicate
: portance of personal liberty and freedom in
Emphasised — Individual presumed to be
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M. Criminal Procedure Code, 1973 — S. 267 — Power to require ;
attendance of prisoners — Expression ‘““other proceeding’ occurring in S. 267
— Law clarified :

— Held, though S. 267 cannot be invoked to enable production of aocﬁ'ys (
before investigating agency, it can nevertheless be invoked for prodiicti
of accused before jurisdictional Magistrate, who can thereafter remand, him
her to custody of 1nvest1gat1ng agency — Such interpretation Would
true effect to Words other proceedlngs which cannot be &0

applied for antlclpatory ba1l before the High Court. The ap@)
it

the said proceedings and raised an objection that Resp ﬁf:l gt ~be1ng already in
custody in connectlon with ECIR No. 10 of 2021,us‘,‘san ot ray for anuclpatory bail

Divergent views have been expressed, by dlfferent High Co frts
De1h1 and Allahabad High Court 3hav""

anticipatory bail wag pom_ ed out by the 41st I:ﬁ’aw ;
dated 24-9- 19@9\,1Tli*§g sug gestion made M&he«;aw Commlssmn was accepted by
the Central it

of Objects

1cate thelr rivals in false cases. The purpose
CrPC was to recognise the importance of
personal 11berty and freedom in a freé¢ and democratic country. A careful reading of
tms sectloﬂ reveals that the legislature was keen to ensure respect for the personal
llb{: ty of 1hd1v1duals by pressmg in service the age-old pr1nc1ple that an individual

TERY (Paras 23 to 28)




® SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.
@@ Page 5 Saturday, January 25, 2025
Printed For: Mr. Devranjan kumar, Delhi Judicial Academy

NLINE SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

340 SUPREME COURT CASES (2024) 10 SCC
Siddharam Satlingappa Mhetre v. State of Maharashira, (2011) 1 SCC 694 : (2011) 1 5£C
(Cri) 514, affirmed
Amir Chand v. Crown, 1949 SCC OnLine Punj 20, considered
M.C. Setalvad, War and Civil Liberties, referred to il
The Constitution Bench of the Supreme Court in Kartar Singh, (19914)

judge the reasonableness of belief or likelihood of arrest, the ex1ste‘ri§‘;é of which is
the sine qua non in the exercise of the power to grant antlc' iy _ry bail; (i) The High
1 ques\thlon of anticipatory

ate‘=under Sectlon 437

> Z '_'accusegl in iéfespegt of the
Thegemedy lies urider 'ectlonp437 or d

in tth' fgs’peratron

offence(s)/case in which he has been arresté:
439 CrPC, as the case may be; and (w) The f
of the order in relation to a period of titiie

On account of various de01s1@_¥1s '_
Singh Sibbia case taking a vi
sa1d case, the scope of Sentro

incuriam.
Gurbaksh Singh Si

S »Slddharam S A‘Jlmgaggp‘a Mhetre case was delivered by a
two 'uﬂges the 1y, ter ap in cached the Constltutlon Bench in the
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DHANRAJ ASWANI v. AMAR S. MULCHANDANI 341

(3) Nothing in Section 438 CrPC compels or obliges courts to impose 4
conditions limiting relief in terms of time. The courts would be justified —
and ought to impose conditions spelt out in Section 437(3) CrPC [by virtue ¢
Section 438(2)]. The need to impose other restrictive conditions would Bav
to be judged on a case-to-case basis. '

(4) Courts ought to be generally guided by considerations such

(5) Once granted anticipatory bail can, depending on t
behaviour of the accused, continue after filing of the charge-g
of trial.

(6) An order of anticipatory bail should not be a “blanket” or
be confined to a specific incident.

custody” or “deemed custody” would be sufficient f@ifth ‘Qmipose of fulfilling
the provisions of Section 27 of the EV1dence Act 872 .
(9) The police can i
Section 439(2) CrPC.
(10) The correctness of an order gran
appellate or superior court. E

arrested on the accusation of hav1ng S3nl : 1tted a different offeﬁge The submission
is liable to be rejected. There are t Wayﬁ by Wthh a perﬁggn
custody, may be arrested— @

Instgad of e‘ffectlng formal»4d “the investigating officer can make an
applicatit i, befbre the jurisdict -+ Magistrate seeking a PT warrant for
=) production of the accused:from prison. If the conditions required under
ection 267 CrPC are satisfie i the jurisdictional Magistrate shall issue a PT
warragt for the production of thie accused in court. When the accused is so
produeed before the court in pursuance of the PT warrant, the investigating
icgf will be at liberty to make a request for remanding the accused, either

1 pﬁllce custody or judicial custody, as provided in Section 167(1) CrPC.
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342 SUPREME COURT CASES (2024) 10 SCC
At that time, the jurisdictional Magistrate shall consider the request of the

investigating officer, peruse the case diary and the representation of the accuse

to remand the accused.

CBI'v. Anupam J. Kulkarni, (1992) 3 SCC 141 : 1992 SCC (Cri) 554, affirmed
State v. K.N. Nehru, 2011 SCC OnLine Mad 1984, approved

b

under custody in some previous offence, the accused c ﬁpot be precluded of c
his statutory right to apply for anticipatory bail only the g&ound that he is in
custody in relation to a different offence. g (Para 46)
The procedure for arrest of the accused m refat n to"an offence after he is
released from custody in the first offence Woul(f be ”to the procedk,me of arrest
which is required to be followed in any otligr ¢ offence Horyveverg where

accused is arrested with or without a warrd ¥ d
offence, then it is only under Section 2.@7 Cﬁ C ti;;@“; he can be relhevéﬂwfggm such
r1snflct10n the
; t d«t;l also be effected

1ts 5t~0 the custody by €

“To deprive thority. Taking, underreal or
assumed authgg i _ Ppurpose of holding or detaining
f land. Arrest involves the authority
gﬁl the intent to effect an arrest, and
“ALl that is required for an “‘arrest” is
mtelﬁqon to detain or take person into custody
actual control and will of the officer, no

(Para 51) 9

Slmllarly, the term “custody:’ too is not defined either in CrPC or IPC. Corpus
Juris .S;ecundum (Vol 25 atp. 693 defines “custody as follows:

e i,
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on actual confinement or the present means of enforcing it, the detention of
the person contrary to his will. Applied to things, it means to have a charge or |
safe-keeping, and connotes control and includes as well, although it does ngt
require, the element of physical or manual possession, implying a tempaogar
physical control merely and responsibility for the protection and preseryatign
of the thing in custody. So used, the word does not connote dominign &

)é‘

¢;
supremacy of authority. The said term has been defined as meanu;‘. th
keeping, guarding, care, watch, inspection, preservation or securlty of a th
and carries with it the idea of the thing being within the immed} F1:

care and control of the prisoner to whose custody it is subjected;xharge; éh.
to keep, subject to order or direction; immediate charge an ‘;Contr;@*l and not

the final absolute control of ownership.” g
Stare of U.P. v. Deoman Upadhyaya, 1960 SCC OnLine SC 8; Alderson v.
QB 216 :(1969) 2 WLR 1252, followed
Roshan Beevi v. Stare of T'N., 1983 SCC OnLine Mad 163, appgoved:
Corpus Juris Secundum (Vol. 25, p. 69), referred to

A pohce officer can formally arrest a person in relatlpn o an é;ffence while he
&1 arrest does not

make an apphcatlon under Section 267 CrPC f@
for the issuance of a PT warrant Wlthout_ det y-

remanded to police or judicial Custoﬂy At = if aﬁiphed for and
allowed. ¢ (Para 56)

A number of decisions ha ectﬁori; 267 CrPC cannot

ude proceedings at the stage
(Para 57)

¥scc Oane Ori 1334, approved

. §§:G OnlLine Raj 1654; Rajesh Kumar Sharma v.
» Hasan Siddiqui v. State (NCT of Delhi), 2023 SCC

Sunil Kallmqi( )

CBI, 2022 S
tiline Del 7544 overruled
& There, is no restriction in the #fegxt of Section 438 or the scheme of CrPC
precludmg a person from seeking antlclpatory bail in relation to an offence while
bé*ing in cﬁstody in relation to another offence. Hence, such a prohibition cannot

be'te ¥ the text of Section 438. (Para 58)

d
Wi
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344 SUPREME COURT CASES (2024) 10 SCC

The option of applying for anticipatory bail in relation to an offence, while

being in custody in relation to a different offence, will only be available "t '

the accused t111 he is arrested by the police officer on the strength of t

thereafter get extinguished.

If an accused is granted anticipatory bail in relation to an offencs:
in custody in a different offence, then it shall no longer be Pén to the police officer
‘ t10n of the accused

(Rara 60)
SCQQnLlne

custody.
Tusharbhai Rajnikantbhai Shah v. State ofG
SC 1897, affirmed '
Furthermore, contrary to the suGﬁl ¢
anticipatory bail t0 the accused Would pre"‘

is in relation to a different oﬁen&e seeking perm;sgio, of such Magistrate
i ioh to the parflc far, Sffence which he is
% (Para 61)

cannot be thwarted or defeated without valid
procedure established by law. Such procedure should also pass test of fairness,
reason‘c‘ibleness and manifest non-arbitrariness on anvil of Article 14 of the

(Para 65)

e i,

g
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DHANRAJ ASWANI v. AMAR S. MULCHANDANI 345

The importance of rights conferred under procedural laws cannot be g,
underscored. No man can be denied of his rights under the Constitution and the
laws. He has right to be dealt with in accordance with law and not in derogatidﬁa
of it. The procedural laws confer very valuable rights on a person, and thei
protection must be as much the object of court’s solicitude as those conferred?undar
substantive law.

Alz Sarkar, (1952) 1 SCC 1, followed
Narinderjit Singh Sahni v. Union of India, (2002) 2 SCC 210, dislz'nguishe

\e\\

Anita Kushwaha v. Pushap Sudan, (2016) 8 SCC 509 : (2016) 4 SCC (Civ) 8_
(Cri) 530 : (2016) 2 SCC (L&S) 463; Prathvi Raj Chauhan v. Union of Ind 02@) 4 SCC
727 :(2020) 2 SCC (Cri) 657; Sushila Aggarwal v. State (NCT of Delhi), (2018 :‘SCC 731:
(2018) 3 SCC (Cri) 331; Tejesh Suman v. State of Rajasthan, 2023 SGG Online §C 76, cited

Advocates who appeared in this case :
Sidharth Luthra, Senior Advocate [Prashant S. Kenjale,
Shamnani, Anmol Kheta, Ms Anshala Vermas *:“pn ;
Advocates], for the Appellant; :
Siddhartha Dave, Senior Advocate [Shantanu PJ51 _nse
on-Record), Advocates], for the Respondent

Chronological list of cases cited :
1. (2025) 1 SCC 753 : 2024 SCC OnlLine SC“l“&»}ﬂ
Rajnikantbhai Shah v. State of Gu]ar!

2. 2024 SCC OnLine Ori 1334, Sanjay Kumar Sar
Odisha

3. 2023 SCC OnlLine Del 7544, Bashi
Delhi) (overruled)
4. 2023 SCC OnlLine Bom 2394, 4%

Mahamshtra N 347b, 349a
5. 348f-g
6.
348f, 352c, 352d, 352e-f,
358g
7.
352f-g, 353b-c
8.
348f, 350d, 350f-g, 352d,
352e-f, 353a, 357e-f, 358f-g,
369g
9. ila Aggarwal v. State

348e-f, 349g, 352a-b, 353d,
353d-e, 368c, 369a-b, 369b

350b-¢
357f-g

530 : (2016) 2 SCC (L&S) 463, Anita Kushwaha v. Pushap Sudan 349b-¢
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22.
23.

24.
25.

26.
27.
28.
29.
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SUPREME COURT CASES (2024) 10 SCC

(2011) 1 SCC 694 : (2011) 1 SCC (Cri) 514, Siddharam Satlingappa
Mhetre v. State of Maharashtra 362g-h, 363a, 368b, 368b

2011 SCC OnlLine Mad 1984, State v. K.N. Nehru
(2002) 2 SCC 210, Narinderjit Singh Sahni v. Union of
India

1998 SCC OnlLine Mad 931 C. Natesan v. State of TN
(1994) 3 SCC 569 : 1994 SCC (Cri) 899, Kartar Singh v. State of
Punjab :
1994 SCC OnlLine All 797, Ranjeet Singh v. State of U.P.
(1992) 3 SCC 141 : 1992 SCC (Cri) 554, CBI v. Anupam J.
Kulkarni :
(1988) 2 SCC 602 : 1988 SCC (Cri) 372, A.R. Antulay v. R.S. Nayak
1987 SCC OnlLine P&H 918, Bimal Kaur Khalsa v. Union o ]
1983 SCC OnlLine P&H 685, S. Harsimran Singh v. Std#.0
Punjab : 370g-h, 372¢ ©
1983 SCC OnlLine Mad 163, Roshan Beevi v. Srate of ITN‘ 375f-g

géf 353d-e, 354b, 365d-e,
365/, 367a @1670 -d, 367e,

J.B. PARDIWALA, J.— For

divided into the following part ©
Page
Nos.
347 f
349
350
359
359 g
369
particular “ffence, can have a “reason to believe”
that he may:pe arrested in relation to some other
non-bailable offence?
(iit) illlustrative exampléé 379 h
Conclusion 380
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2. A short question of general public importance on which there is great
divergence of judicial opinion that falls for the consideration of this Court is
as under: k.

“Whether an application for anticipatory bail under Sectlon 438 _of th

instance of an accused Wh11e he is already in judicial custody in conn_
with his involvement in a different case?” ‘

the maintainability of the anticipatory bail application filed by Re-s éj)hdent 1
(original accused) in connection with CR No. 806 of 2()«1;% reglstéred with
Pimpri Police Station for the offences punishable underSgetions 406, 409, 420,
465, 467, 468, 471 respectively read with Section 34 of tie Pei‘)al Code, 1860
(for short “IPC”) and thereby took the view that althomgh ﬁa&p&)ndent 1 herein
may already be in custody in connection with;EC] 10 of 2021, yet he
would be entitled to pray for anticipatory ballg'fp oﬁnmecjlon with a different
case.

4. 1t appears from the materials on rec

ant ipatory bai n &ﬁonﬁectlon with CR
By the aﬁ‘gellé\‘n heljeln in his capacity
as the complalnant camg t “lﬁ)e Sterruled and ti¥ H ‘ourt proceeded to
hold that although Resycmden 1 herfein may be 4 ' n one case, yet the
same would not preclude I ‘om seeking pr arresizbail in connection with
a different case. Since t rul e, th__, appellant is now before
this Court.

A.S ubmzsswns Qn&i’_ehagﬁf of the appellggz
it 1 eaﬁlor Co _fléel appearing for the appellant
i

] ﬁous error in taking the view that
ke St’“’_ d‘y,‘@fter hlS arrest in one - case, yet such a
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348 SUPREME COURT CASES (2024) 10 SCC

would be arrested as he already stands arrested. The precondition to invgke
Sectlon 438 CrPC is that the accused should have a reason to believe that h. '
“may be arrested”. If the accused is already in custody, then he can havi
reason to believe that he “may be arrested”. &
5.3. The salutary provision of Section 438 CrPC was enshrined wi

to see that the liberty of any individual concerned is not put in Jeo
frivolous grounds at the instance of unscrupulous or 1rresp0ns1ble_\l'
officers who may be in charge of the prosecution. If such is the ¢
the enactment of Section 438 CrPC, then for a person who
there is no question of any humiliation being caused. :

that may be imposed under Section 438(2)(i) ¢

consideration for grant of antlclpatory ballg,‘\;t

5.5. If a person who is already in ¢yst
apprehends arrest in connection w1th@ dlffle:ren ‘ase, then he is
In such circumstances, he can seek to st '”‘der and pray fogr ulﬁr ball on the
principle of “deemed custody” both in 1
cases.

5 2024 SCC Oane Raj 1654
6 2022 SCC OnLine All 832
7 20233 SCC OnLine SC 76
gm SCC OnLine Del 7544

002) 2 SCC 210 : 2001 Supp (4) SCR 114

e i,

5
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7. In such circumstances referred to above, the learned Senior Counsel
prayed that there being merit in his appeal, the same may be allowed and the
impugned order! passed by the High Court be set aside.

B. Submlsswns on behalf of Respondent 1 (original accused)

submlss1ons.

8.1. The legal maxim ubi jus, ibi remedium i.e. where there
is a remedy, is recognised as a basic principle of jurisprudence A
Bench of this Court in Amta Kushwaha v. Pushap Sudan'® held;

8.4. Under Sectlon 438 CrpPC thé p;_(*econdltlon fm‘ 4)

AR

ﬁ?e&led On accusatlon

8.5. The arrest of aﬂﬁ acey se'd in one cas
apply for pre-arrest bail ihza different casgy s. ce-H¥ere is no such stipulation

; k: ‘réftrictions on the exercise of
power to gran \préﬂ’grres bail under Se;e;llog[ 4|$8 CrPC are prescnbed under
¥PCawhich prov1desdfhat th :
g cases thvoimng arrest undjgr

376-DB res; ectlvefy of IPC.

&.(2016) &scc 500 : (2016) 4 SCC (Civ) 80 : (2016) 3 SCC (Cri) 530 : (2016) 2 SCC (L&S) 463
Bushilg'Aggarwal v. State (NCT of Dethi), (2020) 5 SCC 1 : (2020) 2 SCC (Cri) 721 : (2020)
1
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Section 438 CrPC, it did so in categorical terms [such as Section 438(4)]. 'The
omission on the part of the legislature to restrict the right of any person aceus d

cases under the 1989 Act. That despite the statutory bar u_ de

and 18-A(2) respectively of the 1989 Act a three-Judge Ben@h Oﬁ
in Prathvi Raj Chauhan v. Union of India'l held that if a comf}éﬂnt does not
make out a prima facie case for apphcablllty of l;};ie ‘Q&S) Act the bar under

o

d

e
ilrt‘%bserved that arrest
means to actually touch o Sﬁ:)n to the custody of a
police officer and angessel : he corpus, that is, the
“In light of this essential
Iready in custody cannot

f

g
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18. Upon reading Section 46 CrPC (supra), it is apparent that arrest g
would mean to actually touch or confine the body of the person to custody
of the police officer. Section 167 CrPC lays down that the custody may bi
given to the police for the purpose of investigation (called as remand) o be
sent to jail (called as judicial custody). Thus the essential part of a#

23. As pointed out by the learned counsel for t
may be cases where a person who has already beeL}
case may be faced with registering of several FIR s: byithe persons who
do not want him to be released from jail* and he;_,sald circumstances
only option available is to take anticipatory Bail't otliér FIRs as thé&olice
would seek his arrest in all the cases.#tymay; be "Sﬁbsequeﬂﬂy if‘f—:glste;ed
against him for non-bailable offences ang V ¥
infraction of his personal liberty. HﬂfWeV
submissions notlced as above Once th”é‘

petlij;pner that there
fested in a particular

s CrPC would be an order
F ith the police this Court is
hétf uch i anticipal@sy b.@u gpplication under Section 438
ol e and would be z@"othmg. biit travesty of justice in allowing
éatory bagl téssuch an accused who is already in custody.

"

‘ _‘fﬁer angle if such an application is
ould be that if an accused is arrested

\.,__he car which was used for abduction in a
dlffef&’nt police station and the said accused is granted anticipatory bail
in respect to the offence of stealing of the car or in respect to the offence

e i,

5

der]ll Singh Sahni v. Union of India, (2002) 2 SCC 210 : 2001 Supp (4) SCR 114
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of having committed murder the Police Investigating Agency concerngd
where FIRs have been registered would be prevented from Conductm '

individual investigation and making recoveries as anticipatory bail Hneé,

granted would continue to operate without limitation as laid dowr*by'the
Supreme Court in Sushila Aggarwal®. The concept of anticipatoi’“y b

from litigation initiated with the object of injuring and h“umlhatm )
apphcant by having him so arrested and for a person ng;{) stancﬁ@«a

bail would not lie and would not be maintainable if a p j
arrested and lS in cuslody of police or ]udlczal Custoa'y ’

observations made by the High Courtin par 6 of the saJ
as under: (Bashir Hasan Siddiquiit seg SCC OnLine{ ;

ai i 01rcumstances and

“6. Therefore, keepingfing ¥
'dg:"'" enrpagged I;z\y [};é Rajasthan High Courl

also taking inlo accoun (1

is not maintainable. As a
(empha51s supplied)

Sushtla Aggarwal v. State (NCT of, Delhi), (2020) 5 SCC 1 : (2020) 2 SCC (Cri) 721 : (2020)
2 S@;R 1 G

6 Ra}e?é‘h Kumar Sharma v. CBI, 2022 SCC OnlLine All 832

8 Ba&hzr Hasan Siddiqui v. State (NCT of Delhi), 2023 SCC OnLine Del 7544

il Kallani v. State of Rajasthan, 2021 SCC Onl.ine Raj 1654

021 SCC OnLine Bom 5276
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15. The Bombay High Court also took notice of the decision of the High
Court of RaJasthan in Sunil Kallam5 The de01s1on of this Court in Narlnderjzt

has every right, even if he is arrested in a number of cases, to move the ccyflrts‘
for anticipatory bail in each of the offence registered against him, 1rresp%ctr‘i¢.e
of the fact that he is already in custody in relatlon to a drfferent offence,’

1 ‘._:Sectlon 438(4)
CrPC Similarly, certain spe01al statutes have exc ed th operation of

Section 438 CrPC.
9. The Hon’ble Supreme Court in ‘3isk Aggarwal4 Whll;B dea?&mg
with the scope of Section 438 CrPC; ilas f%)lloW d, 5

Singh Sibbia v. State of Punjab? and’ ifeg
exercise of power to grant anticipatory

pai‘as 62-63)
..’Otlc\{é

1 sthat the only
tha exermse of the

‘62. ... In this backgrqﬁnavlt is 1mp0rtant to
bar, or restrlctlon impos & '
power (to grant anticig

punishable undé¥ Seé 'br Section 376-DA
or Section 37«1;5 23 ; gither words, Parliament

St “of any person @n af‘gbusatlon of having commrtted an

. Narmde;ig/lt Smgh Sahni v. Union oflndza (2002) 2 SCC 210 : 2001 Supp (4) SCR 114
Alnesh A‘;kll Somiji v. State of Maharashtra, 2021 SCC OnLine Bom 5276
(2020) 2 SCC (Cri) 721 : (2020)

e

—,

3 ‘.‘@,

JxSushllaﬁggarwal v. State (NCT of Delhi), (2020) 5 SCC 1 :
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63. Clearly, therefore, where Parliament wished to exclude ;or
restrict the power of couris, under Section 438 of the Code, it di
so in categorical terms. Parliament’s omission to restrict the rightwf,
citizens, accused of other offences from the right to seek anticipatexy
bail, necessarily leads one to assume that neither a blanket gestri
can be read into by this Court, nor can inflexible guidelin
exercise of discretion, be insisted upon — that would amount
legislation.’ ;

10. Similarly, the Hon’ble Supreme Court has maﬂe the b
observations in Gurbaksh Singh Sibbia3: (SCC p. 590, ‘Iaa,ra 3@)
‘39. Fifthly, the provisions of Section 438 cannot'i¢ inywked after
the arrest of the accused. The grant of “anticipatory bail%gg an accused
who is under arrest involves a contradlctlon 1 Aerms, insofar as the
offence or offences for which he is arrested, "3,1; co%l&zerned After arrest, c
the accused must seek his remedy under Sectign 43’\2‘ or Section 439 of
the Code, if he wants to be released on baitin re pﬁct of the offence or
offences for which he is arrested.”
11. It is thus very clear, according
anticipatory bail will not be maintai«ﬁ le
d
e
f
that a persq@ %ste
Section. 38”&
g

e i,

3 Gurbaksh Singh Sibbia v. State of Punjab, (1980) 2 SCC 565 : 1980 SCC (Cri) 465 : (1980) 3 h
CR 383

-armder]lt Singh Sahni v. Union of India, (2002) 2 SCC 210 : 2001 Supp (4) SCR 114
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application(s) will have to be heard and decided on merits independent of
another crime in which he is already in custody.

16. One cannot and must not venture, under the garb ofinterpretatio
o subsmntzate its own meaning than the plam and simple parlzcular Ihoitg

coffnection with
one case, the police in such circu _ rder of remand
from the court or arrest the acel : f eased from custody

that he can be arrested i rglaﬁi;on“fb the subseque L‘Cas’e The Court said that the
antlclpatory bail ope j Future tlmelﬁA fir béng released from custody

ction with some case, however, his
sonnection with a dlfferent case cannot

graﬁted shall however be effective only if he is arrested in connection with the
stjbsequem case consequent upon I:ﬂs release from custody in the previous case.
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20. Lastly, the Court observed in Sanjay Kumar Sarangi'® that theresis
nothing in CrPC which takes away the right of the accused to seek his hberty Of,
of the investigating agency to investigate the case only because the accusedidss
custody in a different case. The Court observed that an accused can exeitise
right of moving the court for anticipatory bail just as the investigatisig
can exercise its right to investigate the subsequent case by seeking r
the accused from the court having jurisdiction over the case. ]__30th :

subsequent case also. In such a scenario, the accused can only' ﬁeek regular
bail. The Court further elaborated that the grant of, ang j;'patory bail does not
clothe the accused with a licence to avoid 1nvest1gaﬁm;a or 6}\2111’11 any immunity ¢
therefrom.

d
released from custody in conpection wzth the prev DU
the second scenario that an @rczl'?;"r ofantlczpalory bail Can“}become effective e
because only then can he 7} sl uthat the dlstlnctlon
between an order in case
, . f
order granting anticipatory
son. is arrested and as il is nol
newicase, erés;uls no reason vi%hy h%c shall be restrained Jrom moving the
2 'msé wﬁ‘h necessary protecnon in the form of g
fav@ur it shall become eﬁeclwe if and when he
ypens. The only catch is, he cannot be arrested as
5 long as he is in custody inithe first-mentioned case. So, his right to obtain
aﬂ‘;order in the new case Beforehand that can be effective only upon his
h

2njay Kumar Sarangi v. State of Odisha, 2024 SCC OnLine Ori 1334
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release from the first-mentioned case cannot be denied under the scheme .
of the Code.

14, Another aspect must also be taken into consideration — wheJ
a person is in custody in connection with a case and a new das
gets registered against him, it is, for all practical purposes a sepraré
case altogether. This lmphes all rzghts conferred by the statute o

by seeking remand of the accused from the court in
Both these scenarios are not mutually exclusivegénd, cigﬁ;zmoperate at thezr
respective and appropriate times. The ingest j'a *hg agency, if it feels
necessary for the purpose of mtermganon/i’ i atiy
of the accused whilst he is in custod 1
case and if such prayer is allowed, the, g ed can no longe ‘_prayﬂfor
grant of anticipatory bail as then je wyle ;cbismgiy in
connection with the subsequent casefals Sek

or custody bail. It is also fo be conside
power fo register a case against a person
with anorher case how can theg

the Code.
15. This takes thg col
Judge of the Ra]asghaan "

able to persuade itself to agree with
of the fact that grant of anticipatory
‘ -'the accused a licence to avoid investigation

N

“clothe him with any imnifinity therefrom. In fact, sub-section (2) of

b

Sectign 438 holds the answer to this question as follows:
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‘438. (2) When the High Court or the Court of Session makesA a
direction under sub-section (1), it may include such conditions in suc
directions in the light of the facts of the particular case, as it may pzh
fit, mcludmg—

always insist upon inclusion of such a condmon by th
granting anticipatory bail. And insofar as “recoveries”

Court holds as follows:

(i) There is no statutory bar for anfacétise custody ip:d
with a case to pray for grant Clﬁﬁfbry bail. in nothg,_r case
registered against him; " P

;.

(iii) The 1nvest1gat1ngﬁ_§h;gency, if it feels ng: ;_ess :
of interrogation/investigitign can seek remand Fé; the a{!ccused whilst he

it

:‘ yet bean pggswﬁ Af such order granting

¥ mand of the petitioners in the
_ régistered againsy thew, Thus this Court holds that the
rythailigpplications are waintdtiable.” (emphasis supplied)

P

3 “'—“:pears from the at _ﬁlscussmn that there are divergent
OplnlOIl.S expre: _‘_edlvby different High Gg’ilc)urts of the country. The Rajasthan?,
Delhi® a};nd Allaliabad® HightGourts ﬂ@f\fe taken the view that an anticipatory

% 5 Sunlf Kallani v. State of Rajasthan, 2021 SCC OnLine Raj 1654
‘ Bﬁshzr Hasan Slda’zqm v. State (NCT ofDelhz) 2023 SCC OnlLine Del 7544
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is in custody in connection with one case, anticipatory bail application at his 4
instance in connection with a different case is maintainable.

D. Analysis

(i) Evolution of the concept of anticipatory bail

23. The Code of Criminal Procedure, 1898 (for short “the 1898 C
did not contain any spec1ﬁc prov1s10n analogous to Section 438 CrPC I

. for whose arﬁ@ t=4war_£€i‘nts
have been issued, bail can be alloweﬂ@f h App ars i in Court. andi Hiders
i arrest

:2-arrest bail was
CrPC empowering
l;iall was pomted out

absent and the need for intro
the High Court and Coul;,g of :

ovisions of the Code. The necessity
Fises.mainly because sometimes influential
rzvals in false causes for the purpose of
surposes by geiting detained in jail for some
days ; dIn recent times, the accéfituation of political rivalry, this tendency is
showmg signs of steady increase. Apart from false cases, where there are
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reasonable grounds for holding that a person accused of an offence is pot
likely to abscond, or otherwise misuse his liberty while on bail, there seeih :
no justification to require him first to submit to custody, remain in prt
for some days and then apply for bail.”

We recommend the acceptance of this suggestion. We are fur’[ﬁerbf th

he would be arrested on an accusation of having comﬁ?ﬂtted a non-
baJlable offence he may apply to the H' h "”‘i;g;,],rt or the Court of
hat),agourt may, in its

tShe Siﬁall be released on

at the tlme of arrest or algany time while in the' ustd@ﬁiy of such officer
S gﬂ be released

But we found lhﬁil i g
those condztzo%s ;
may be construad
Hence we would )g?fea" ;
diggretion in the smé(,t{ ]
ou’&zedly’ o

echaustively enumerate
wdown of such conditions

lhe accused.” (emphasis supplied)

e Law Commission was, in principle,
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26. The Law Commission, in Para 31 of its 48th Report (1972), made the 4
following comments on the aforesaid clause:

iy

a “31. Point (vi)— Provision for grant of anlicipatory bail. —ﬂThl
Bill'>? introduces a provision for the grant of anticipatory bail. This 43
substantially in accordance with the recommendation made by the préyio#
Commission'3®. We agree that this would be a useful addition, lho
must add that it is in very exceptional cases that such a poweg sh /

b exercised.
We are further of the view that in order to ensure that
not put to abuse at the instance of unscrupulous petitioner
should be made only after notice to the Public Prosecutor. T
should only be an interim one. Further, the relevant section sho‘u!d make it
clear that the direction can be issued only for reasons Lo be recotded, and
c if the court is satisfied that such a direction is nec&sgg ﬁ:*the interests of
justice }%
forthwith.
27. Section 438 CrPC reads thus:
d
he may apply & the H _gh Court
wthis section mg,t in* %he event of
e
m justice; and
f the object of injuring or

forthw1th cause a notice being not less than seven days notlce,
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together with a copy of such order to be served on the Public Prosecutor
and the Superintendent of Police, with a view to give the Public Prosecuto

a reasonable opportunity of being heard when the application shall be flp,a}}l b

heard by the Court,
(1-B) The presence of the applicant seeking anticipatory bai

order by the Court, if on an application made to it by the Public P¥&
the Court considers such presence necessary in the interest ofrgustlc'%p

sub-section (1), it may include such conditions in such d,}réctmg.ﬁ in the hght
of the facts of the particular case, as it may think fit, 1nclucimgév—

e

(i) a condition that the person shall make hims&ig
interro gatlon by a police officer as and when requ1red

cqua&nted with the facts
sucfh facts to the court

: fficer in
at the time

shall be released on bail; and if g, Maglstrate taking coghlz ¥
decides that a Warrant shoul be _""'sued in the first ins

e

«conformlty wiih
i

any person on ac&usa " 1
(3) of Section 36 &

he importance of personal liberty and
ountry. A careful reading of this section
‘keen to ensure respect for the personal liberty
vice the age-old principle that an individual is
;18 found guilty by the court. [See: Siddharam
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29. In the context of anticipatory bail, this Court, in Siddharam Satlingappa

Mhetrel®, discussed the relevance and importance of personal liberty as under
(SCC pp. 718-19 & 721, paras 36-37, 43 & 49-50) 4

fundamental needs of human nature ari
individuals’ personality in association
and necessary to man. Plato found hisF regubli‘&” as the best so
achievement of the self-realisation of th

43. A distinguished former Attorney General for Indi ,@\/I C. Setalvad
in his treatise War and Civil Li ”er‘ es observed that he*F encli Convention
stipulates common happiness ¥, Whereas Bentham
postulates the greatest hapg / the greatest Irtéu ’iberv

that the concept of
individualism. Am;

] berty is essenti
o this doctrme
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49. An eminent English Judge, Lord Alfred Denning observed:

to think what he will, to say what he will, and to go where he, le
his lawful occasion without hindrance from any person.. It mnu
matched, of course, with social security by which I mean the p‘ aé”é/
good order of the community in which we live.’

50. An emment former Judge of this Court, Justice H__’R

b

c
‘,1 ¥alidity of sub-section
‘§V1t1es (Prevention) Act,
Vf%ﬁdlty of Segtliﬁ*n 9 of the

d

and on behalf of four other Judges ob
paras 326-27 & 329)

n Bmmal Kaur!” has
20(7) of TADA Act, e

Article 14 of th&;
commissich of

itutes. The persons indulging f
frorganised secret movement. The
¥ lay their hands on them. Unless
g
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327. It is needless to emphasise that both Parliament as well as the
State Legislatures have got legislative competence to enact any law relating

the Law Commission and the Joint Committee Report. It may be
that thls section is completely omitted in the State of Uttar Pradgf

- 2 i‘f Orissa Act 11
i 438, stating that no

Article 21 of the Constzmtzon.

31. The aforesaid decision
case for the limited proposltl n
right to seek anticipatory" baﬂ G Secti’ﬁm 438 CrP(¢;

32. In Gurbaksh m h ngzcﬁ a Cons:"“'tutlo
(speaking through Justi o
undertook an extens}: ' ly"s‘“is of the grbv,i‘f N 6f anticipatory bail. This
¥ Ara E‘mfound and passionate essay

ty under the COIL%?E}ﬁutléq}fn gzan be consistent with needs of
id any generalisation that would

statutory right.
Bench of this Court

g free agents within their sphe T duty, is a great amount of inconvenience,
haras&ment and humiliation. That can even take the form of the parading of

3 “Eurbalish Singh Sibbia v. State of Punjab, (1980) 2 SCC 565 : 1980 SCC (Cri) 465 : (1980) 3
SCRY83
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a respectable person in handcuffs, apparently on way to a court of justige.
The foul deed is done when an adversary is exposed to social ridicule and,
obloquy, no matter when and whether a conviction is secured or is & alF:
possible. It is in order to meet such situations, though not limited to thiese
contingencies, that the power to grant anticipatory bail was introdycedin
the 1973 Code. '

firstly, that it would be difficult to enumerate the condmonsr.h}' nder which
antlclpatory bail should or should not be granted and secér‘_~ ﬁly, be:c:‘ause the

hand in the grant of relief in the nature of anticipatory bail#Fhat is why,
departing from the terms of Sections 437 and 439 S:e(;tuon 438(1) uses the

High Court or the Court of Session, Wh1
of anticipatory bail, “may include sugt

from case to case frustrate #he's ery purpose of co werﬂng discretion. No
two cases are alike on facts qﬁg'tﬁ
free play in the ]omts

ﬁrstly, these aI% hr hef‘ ourts manned léiy exﬁenenoed persons, secondly,
e elldte or revisional scrutiny and
# giexercised by courts judicially
m‘whlm Caprlc& cy. On the other hand, there is

a risk 1n for.edo'si@,g categorle&;;@f

S1Luat10ns Life is never sta, ic and every situation has to be assessed in the
cdntext of emerging concerns as and when it arises.’
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33. As regards making out a “special case” to seek anticipatory bail, this ;
Court in Gurbaksh Singh Sibbia3 said: (SCC pp- 584 & 587, paras 21 & 27)

“2]

and caution. In fact, an awareness of the context in which the (11scrf§tlon is
requlred to be exercised and of the reasonably foreseeable @nseqﬁ nce

to freedom and every opportunity look after his o
innocent person must have his freedom to enable

to enable the court to ]u g
the existence of which.i

1l ‘ : qoﬁéﬁzmﬁil precedent. However, imminence
of a likely ai cay mq,@ble belief must be shown.

354. Ant ' ‘ granted so long as the applicant is not
ed i ise/offence.

3 “Eurbalish Singh Sibbia v. State of Punjab, (1980) 2 SCC 565 : 1980 SCC (Cri) 465 : (1980) 3
SCRY83
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35.5. Section 438 CrPC cannot be invoked by the accused in respectzof

arrested.
35.6. The normal rule is to not limit the operation of the order i
to a period of time.
36. On account of various decisions of Benches of 1esser str
1n Gurbaksh Smgh Sibbia® taking a view curtailing the scop

should be moved only after an FIR is filed
37.2. It is advisable to issue a noticeiy

2 d@pmg on the conduct and
of‘;t;he charge-sheet till the end

of trial.
37.6. An ordeg-of" mlmpatory baifs
should be Conﬁlg d te a Sf}eclﬁc 1nc1deﬁ1t

unjab, (1080) 2 SCC 565 : 1080 SCC (Cri) 465 : (1980) 3

SCR: 383
16 Sld&jlaram Satlingappa Mhetre v. State of Maharashtra, (2011) 1 SCC 694 : (2011) 1 SCC (Cri)
514’

lftéshlla Aggarwal v. State (NCT of Delhi), (2020) 5 SCC 1 : (2020) 2 SCC (Cri) 721 : (2020)

e i,
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37.9. The police can seek cancellation of anticipatory bail under ;
Section 439(2) CrPC.
37.10. The correctness of an order granting bail can be considered by t
appellate or superior court. 4
38. The aforesaid principles as regards the grant of anticipato
discernible from the decmlon of this Courtin Sushzla Aggarwal® are gener

Aggarwal4 is the following: (SCC pp. 92-93, paras 62-63)

“62. ... In this background, it is important to notice théi; 7.4 oniy, bar,
or restriction, imposed by Parliament upon the exercise of M P
grant anticipatory bail) is by way of a positive restriction i.e. tn
where accused are alleged to have committed offence {-p_umsha?b'le under

Section 376(3) or Section 376-AB or Secnon 376"@' or‘«"igecnon 376 DB

63. Clearly, therefore, where Parlla‘me
restrict the power of courts, under
so in categorical terms. Parliament’s
citizens, accused of other oﬁences@fm;‘
bail, necessanly leads one to assunte,

ina’ ﬁand\: supplied)

i

legislation.”

39. What has been conveyed i
its own, should not try to read an

_"'"‘strlctlog as gega;fds tﬁe exercise of its
ntici ; Wherever Parliament
wurts it does SO in

: g Eg,_articular offence, can have a
in relation to some other non-

40. Th

Kallani® w
it iy

e High Court of Rajasthan in Sunil
1n custody in relatlon to an offence,

ushllq.ggﬁggarwal v. State (NCT of Delhi), (2020) 5 SCC 1 : (2020) 2 SCC (Cri) 721 : (2020)
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there cannot be any actual touch or confinement while a person is in custogdy,
he cannot have a “reason to believe” that he may be arrested in relation to g
different offence.

41. However, there are two fundamental fallacies in the reasoning adop
by the Rajasthan High Court. First the High Court failed to Cofi'“si_d' :

"e is gi?ﬁherWlse
cus:t;bdy in the

by i’{le Rajasthan High ¢
: uto’fy right of seeking
fieh’ a person is able to

exercise the aforesaid right, he may be arregted \
42, In our 0p1111011 no useful purpose WU

d
respondent that if the accused is n‘@t alk _70 obtain a pr ar"iié»gﬁ’ baJl in
relation to a different offence Whlle F)éin in custody in on

e

elatlon to a diffx ’f“rent*egffénce while he is already in
ffence. Alth g}a the‘ ¢is no specific provision in f

Anupvfmn J. 'EKulkarmlS tha,l;wgv
in conne o 1?11 f

nigdrlier case, the investigating agency
X _ : vith his involvement in a different case
and assﬁ)mate hl’fh with the i Wﬂstlg:‘ji O _’;Of that other case. In other words, this
Court clarlﬁed that even whgn & on is in judicial custody, he can be shown g
as arrestéctan xéspect of any: Bet of other crimes registered elsewhere in
ie:country. Reliance was pl' ‘ed by this Court on the decision of the Punjab
“"and Haryana High Court in S. Harsimran Singh v. State of Punjab'® wherein it

2

was h#lld that there is no inflexible bar under the law against the re-arrest of a

g (1}@‘92) 3 SCC 141 : 1992 SCC (Cri) 554
L1 1083 SCC OnLine P&H 685 : ILR (1984) 2 P&H 139 : 1984 Cri LJ 253



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 36 Saturday, January 25, 2025

Printed For: Mr. Devranjan kumar, Delhi Judicial Academy

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

DHANRAJ ASWANI v. AMAR S. MULCHANDANI (Pardiwala, J.) 371

person who is already in judicial custody in relation to a different offence. The 4
High Court held that judicial custody could be converted into police custody
by an order of the Magistrate under Section 167(2) CrPC for the purpose 6f
investigating the other offence. i

44. The relevant paragraphs of Anupam J. Kulkarni'8 are exffact
hereinbelow: (SCC pp. 156-59, paras 11 & 13)

“11. A question may then arise whether a person arrested in reS]?ect 7
an offence alleged to have been committed by him during an urreng It
be detained again in police custody in respect of another offegrlce cgmr
by him in the same case and which fact comes to light a&fge, ithe explry
of the period of first fifteen days of his arrest. The learn:
Solicitor General submitted that as a result of the investigatiorg Frled on
and the eV1dence collected by the police the arrested accused may‘%e found

the accused who is in magisterial custody shouj,giwn@ be {
police custody at a subsequent stage of 1nvest1g 1
discloses his Compllclty in more serious offﬁnc

custody. If during the investigation h];s co ph ¥ in more serlou o%ﬁ?éhces
during the same occurrence is dlsclosea hdt:does not auth S

can require his detention
Wfim with the investigation
st be formally arresled in

Xpli‘y of first fifteen days at a subsequent
e same case if the information discloses
his comp11c1ty in more serlou" offences. We are unable to agree that the

mere’ égact that some more offences alleged to have been committed by the

V Mehar Chand 1967 SCC OnLine Del 105 (1969) 5 DLT 179
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. investigatlon but yet it is-one of its primary requ1s1tes partlcularly in the

SUPREME COURT CASES (2024) 10 SCC

arrested accused in the same case are discovered in the same case would
by itself render it to be a different case. All these offences including the,
so-called serious offences discovered at a later stage arise out of the sbamef
transaction in connection with which the accused was arrested. THerefé
there is a marked difference between the two situations. The oceursincé
constituting two different transactions give rise to two differeigi C

‘I
regard to the investigation of &
arrested for the purpose of the i, e
offence. To put it in other Wmfrfg’s ]
the conversmn of]udzcml cusmdy

u.a ;.'ro:ﬁ’ence belifg eth;er re-
tion of an altqgeﬁser afﬁer@nt

appears to be practical _ ;
however llke to Jmals i re F or second arrest and

Y stody during investigation of a
I_ances be 1ssued would serlously

1nvest1gat10n of serious and heinous crimes. The legislature also noticed

]

thi@ and permitted limited pohce custody. The period of first fifteen days

skipuld naturally apply in respect of the investigation of that specific case
e

_ 194083 SCC OnLine P&H 685 : [LR (1984) 2 P&H 139 : 1984 Cri LJ 253



® SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

@@ Page 38 Saturday, January 25, 2025
Printed For: Mr. Devranjan kumar, Delhi Judicial Academy
NLINE?® SCC Online Web Edition: https://www.scconline.com
rue Print““‘ TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

DHANRAJ ASWANI v. AMAR S. MULCHANDANI (Pardiwala, J.) 373

for which the accused is held in custody. But such custody cannot further
be held to be a bar for invoking a fresh remand to such custody like
a police custody in respect of an altogether different case involving the samg 4
accused. il

13. ... There cannot be any detention in the police custody aft
explry of first ﬁfteen days even ina case Where some more offences,"

b
c
d

the first case, the police officer can arres ‘and take

relation to a different case; and
e
f

; i 3?352“1 Eﬂ_ )
26}7 CrPC are satigfied, (e
5 antzfor the produ""tlon f the accused in court. When the

g accuse}gll 1s S0 ﬁroduced b Sie

con51der the request of the mV”_stlgatmg officer, peruse the case diary and
the re’{gresentatlon of the accuséd and then, pass an appropriate order, either
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remanding the accused or declining to remand the accused. [See: S lal@ V.
K.N. Nehru?!.]

46. As arrest in both the aforesaid circumstances is permissible 11@ la
would be incorrect to hold that a person, while in custody, cannot have a *
to believe” that he may be arrested in relation to a different offence. As lof
extension of this, it can also be said that when procedural law does no
the investigating agency from arresting a person in relation to a differght o!
while he is already under custody in some previous offence, he aé useditoo

cannot be precluded of his statutory right to apply for anticipétory:b b
the ground that he is in custody in relation to a dlfferent Offenc
o
arrests the accused in relation to an offence Whll ,1;1
d
for by the accused.
(b) If an accused is e
in custody, then Section, 8
f
g

submission to custody on an oral intimation of
, unless the Circumstances otherwise require or
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50. Thus, the plain reading of the aforesaid makes it clear that arrest g
involves actual touch or confinement of the body of the person sought to be

a arrested. However, arrest can also be effected without actual touch if the persof,
sought to be arrested submits to the custody by words or action. &

51. The term “arrest” is not defined either in the procedural Acts orén ¢

various substantive Acts, though Section 46 CrPC, lays down the mode of g¢;

to be effected. Black’s Law Dictionary (5th Edn., 1979) deﬁnes ‘arrgh
follows:

b “To deprive a person of his liberty by legal authority
real or assumed authority, custody of another for the purposs
detaining h1m to answer a cr1m1nal charge or clV1l demand

c

d
meaning on actual confinement or tﬁ
detention of the person contrary to his

e implying a temporary phys1cai %dnt_tol merely angd: espons1b1hty for the
protection and preservation, o the ghing 1n custody So%used, the word
does not connote domlnlcz : = fity s The sa1d term has
been defined as meaning
preservation or se@gritjzt_‘

f

53. Th Rajast’ij;?
g be no arresgwhile a:
the pohce oi’)ﬁcer

ceed =;1 on the assumption that there can
: stody because it is not possible for
'@Ctual touch or Conﬁnement Whlle such

agtually sgizing or touching the b’ody Actions or words which successfully
ring to the notice of the accused that he is under a compulsion and thereafter
Caﬁse hlm to submit to such compulsion will also be sufficient to constitute

SCC OnlLine Mad 163
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arrest. This Court in State of U.P. v. Deoman Upadhyaya®? held that submission
to the custody by word or action by a person is sufficient so as to constitute,
arrest under Section 46 CrPC. ;

54.1n the aforesaid context, we may also refer to and rely upon the décit
of the Queen’s Bench in Alderson v. Booth?4. The relevant observatl’é )
under: (QB pp. 220-21)

W, 4

an arrest by mere words, by saying “I arrest you” wzth@e
provzded, of course, that the accused submits and goes

brl'&g to the accused’s ¢C
hé submitted to that
touchmg of the body of the person to be arlt: S ; ]
where the arrester by word brings to thégigtice of th{e accused thgl he ig under
S10% Thfis isin 9
bﬂ aIt “Fetual selzmg
or touching, and in the absence Qfﬂmat it must be brois ht t@i,[the notice of the
e
f
) produced before such Magistrate on g
swarrant, subject to Sections 268 and 269
pectlver’ ol CrPC. Upon p ductlon before the jurisdictional Magistrate, the
accused can be remanded to palice or judicial custody or be enlarged on bail
if appiied for and allowed.
h

-{P969) 20QB216:(1969) 2 WLR 1252
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57. The only reason why we have delineated the procedure followed in g,
cases where a person already in custody is required to be arrested in relation
to a different offence is to negate the reasoning of the Rajasthan, Delhi ang} ;
Allahabad High Courts that once in custody, it is not possible to re-arrést a"
person in relation to a different offence. When a person in custody is confggont |
with a PT warrant obtained in relation to a different offence, such a persoi;
no choice but to submit to the custody of the police officer who has obfir#
the PT warrant. Thus, in such a scenario, although there is no Conﬁnen}lent f
custody by touch, yet there is submission to the custody by the ac:cuse {3 set
on the action of the police officer in showing the PT warrant; : ed.
Thereafter, on production of the accused before the jurisdictiofial Maglﬁsﬁrate
like in the case of arrest of a free person who is not in custody, th %accu,ged can
either be remanded to police or judicial custody, or he may be enlark \_don bail
and sent back to the custody in the first offence. A numbeag;.{@f demsions have
held that although Section 267 CrPC cannot be invoked'tgiena gjproductlon of
the accused before the investigating agency, yet it can unédpubtedly be invoked

agistrate, who

an interpretation of the provision would give tt;y
proceedings” as they appear in the text of Secti
construed to exclude proceedings at the stagi

v. State of TN 25, Ranjeet Singh v. Stat(;:,j

F _ﬁtrlCthIl westind
on 438 CrRz(‘E

from seeking antici

59. The qpitton o

., 251998 S C OnLine Mad 931
26 %4994.86°C OnLine All 797 : 1995 Cri LJ 3505
27‘_,_3_1999 SCC OnLine Bom 422 : 2000 Cri LJ 959
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police officer effecting a formal arrest in the subsequent case. However, if afier
effecting a formal arrest, the police officer on the strength of the same procure '
a PT warrant from the jurisdictional Magistrate, the accused would havi p
other choice but to submit to that compulsion and the right of the accisestito
apply for anticipatory bail would thereafter get extinguished. 3

60 If an accused 1s granted anticipatory bail 1n relation to an f chy e,

b
be open to the jurisdictional Magistrate to require the prociﬁgt;fon of accused
‘he s;aid section
o
seeking permission of such Magistrate
the particular offence which he is invest ‘}5 d
62. It was also submitted by the® é&gpeﬁant e
CrPC was to prevent an accused from ‘the,
cover of the provision would not inclu
which may take place, and th e
made available to a person ]El
. . f
en brings a wave of social
truggles with the implications
3 ng neg _‘tivﬁaa]udgments frtagn SOk
i & adi Viéh}a "-»-1S in Custody in a particular offence, g

easéi‘ih itis incorrect to assume that subsequent
; miliation. On the contrary, each additional arrest
exacerbates the person’s sham”: making the cumulative impact of such legal
entang@ements increasingly devastating.
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(iii) Hlustrative examples

64. The discrimination that would be caused if the submissions canvassed
on behalf of the appellant were to be accepted can be understood with the aik
of the following illustrations: &

Hlustration A

on bail on a particular date. On the same day, A’s wife regig
under Section 498-A IPC against him. Here, if the appellant’

2) B is in custody under Section 420 IPC, and he és pph_eg;l for
bail. However the order releasing hlm on bail is yet to be p ssedm"VVhlle

-

ee)%ﬂ‘s;n 420. He can
der $ect10n 498-A

3 un er Section 498-A
] tt}en the only remedy

ght under
Section 438 CrPC, the other is depnv asis of the
point in time when the FIR gets 10dged
Hlustration B P

(1) X is in custody for anfpffenh¢e under Sectl_ :
by life imprisonment or dea v n,é[ subseguenﬂy ,;an:FIR is registered
agalnst h1m for an offen 35 mfe ection 3'_356 f “hlch is pumshable

In thlsvexamplé_ as well, ifihe ar
would nsot be alﬁle to apply

Howé*ver by prohibiting Y from even applying for anticipatory bail for
an oﬁence punishable by imprisonment for a maximum of 3 years [i.e.
Section 406 IPC], Y is placed in the same class as X.
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E. Conclusion

an offence so long as he is not arrested in relation to that offence. Onée Hed
arrested, the only remedy available to him is to apply for regular 154 il *é« he
under Section 437 or Section 439 CrPC, as the case may be. This i

from para 39 of Gurbaksh Singh Szbbmz3 ;

of the leglslature The only restriction on the pow [ of ”}he court to grant ¢
anticipatory bail under Section 438 CrPC is the regeribed under sub-
section (4) of Section 438 CrPC, and in other stattit he 1989 Act, etc.
65.3. While a person already in Custoc'id:v_" _ nn@ctlon with a Partlculm
offence apprehends arrest in a different offenc e subsequ ngt Offence is
a separate offence for all practical purpcf _:y lmﬁ}ly that d
all rlghts conferred by the statute on th !
he is in custody in connection with a preV10us offen@e ]
granting anticipatory bail has b ssed in relation to tﬁ suﬁ&equent offence. g
However, if an order grantmg gzitlmpatory bail i
offence is obtained by the et hall no l’@nng::
agency to seek remand : o) 'é subsequent offence.
Slmllarly, 1f an order of pelice témand is pas%édi be‘F@i"é the accused is able to
f
g
h

Gﬁf}*baksh Singh Sibbia v. State of Punjab, (1980) 2 SCC 565 : 1980 SCC (Cri) 465 : (1980) 3
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for exercising the said right is the apprehension of the accused that he is likely
to be arrested. In view of the discussion in the preceding paragraphs, custody
in one case does not have the effect of taking away the apprehension of arres
in a different case. :

65.7. If the interpretation, as sought to be put forward by Mr Luthrk
be accepted the same Would not only defeat the right of a person to app

in its practical application.
66. Before we part with the matter, we would like to

mamfest that the appellant has not been
mandated by law, but by a procedugg wk I

i

the Constztunon That is violative ofA;ngz

per se illegal because it will §
valuable privileges of defence
to claim. ...

nsmunon of India. That is the only
yve been guided. By reason of giving

erms aéfArncle 24 Ok
(he Wld‘ér which it sk

; 5 SCC 602 : 1988 SCC (Cri) 372
of W.B. v. Anwar Ali Sarkar, (1952) 1 SCC 1
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denying him the equal protection of law by being singled out for a special
procedure not provided for by law.” (emphasis supphe ]

68. Similarly, a Constitution Bench of this Court in State of W.B. v, Ari
Ali Sarkar3Y, held that procedural law confers very valuable rights on.a pggr -
and their protection must be as much the object of a court’s solicitudé as ﬂ;psé%
conferred under the substantive law. Few pertinent observations are
hereinbelow: (SCC p. 42, para 27)

the laws so long as the substantive law remains mehcmgC i (7 thamonly the
fundamental rights referred to in Articles 20 to 22 shoul. %_e s@feguarded
is, on the face of it, unsound. The right to equality postulds ‘g? by Article
]4 is as much afundamental rzght as any other fuqdament&l right dealt

c
d
e
as@ yet they were being
watfant in another matter.
f Article 21 as they were
_ bail in one of the cases.
f
Q, t s'Court on tﬁe L
&heen deprived. C liberty, such deprivation was in
ot _ﬂaving observed thus, this Court
etltloners as no infraction of Article
g

’ the contrary, this Court in Narinderjit Singh Sahni® examined the issue Whether
a blaniket order in the nature of anticipatory bail could be passed by this Court
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in exercise of its writ jurisdiction, wherein the petitioner was arrayed as an g,
accused in multiple criminal proceedings.

72. On the other hand, in the present case, we have decided the issue
maintainability of an anticipatory bail application filed at the 1nstance of an
accused who is already in judicial custody in a different offence an v

76. The Registry shall forward one copy each of fh' j
High Courts across the country.




